TiHE ATTORNEY GENERAL
OF TEXAS

AUSTIN 11, TEXAS
PRICE DANIEL
ATTORNEY GENERAL

Hon, James G. Martin Opinion No. V~1064.

County Attorney C _

Nueces County ' Re: Taxation of a ship owned by

Corpus Christi, Texas a Louisiana corporation and
' listing CGorpus Ghristi, Tex-

Dear Sir: as, a8 its home port.

Your reqguest for an opinion reads in'part as follows;

“The tax Assessor~Collector of Nugees County, -
Texas, has assessed, for pewsonal property, the S. S,
Elizabeth Liykes, a.steamship owped by the Lykes
Steamship Cempany, of New O=ieans, in the amount of
one«half mitlisn dollaxs, and on which a tax would be
due of ten thousand dollare. The Lykes people claim
that thev do not owe this tax,

“The Lykes Brothers Steamship Company Incor-

porated is a Lounisiana Corporation, maintaining its

- principal office and place of business in New Orleans,
Louisiana. Iis principal place of business is maintaine
‘ed in New Orleans and the main operations of the Com-~ .
pany are handled through that office. The corporate

- records, seals, books, otc., are kept in New Orleans,
and the dirscters meet in that nity. The Lykes Broth-
.ers Steamship Company has a number of steamships
which are employed exclusively in interstate and for-
gign commerce,. Among thece stdamships is the 5. 5.
Elizabeth Lykes, which was acquired by the Lykes
Brothers Steamship Company on or about the 14th day
of March, 1946. In accordance with Federal law, the
Lykes Bxothers Steamship Company listed the S, 5.
Elizabeth Lykes home port as Corpus Christi, Texas,
This ship, and other ships of the Lykes Line, have
picked up cargo at Cerpus Christi in connection with
operations ef intsrstate and foreign commerce. lam
net certain how many trips the Elizabeth Lykes has
made to Corpus Christi; but in at least two instances,
she lifted cargo for Bremen, Germany, and for Italy.
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“It is requested that your office prepare an opin~
ion in regard tg this matter,’
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Section 11 of Article VIII of the Texas Constitution reads:

"All property, whether owned by persens or cor-

porations shall be asaessed for taxation, and the taxes

paid in the county where situated, . . . .

L]

Axticle 7147, V.C.8., provides in part:

“Parsonal property, for the purposes of taxation,

shall be conatrued te include , . . &ll ships, boate and
vessels belonging te inhabitants of thie State, i regis-~
tered in this State, whether at home or abroad, and all

capital invested therein; . . .

H

Artit‘-k@ 71533 Vo6n8|i rﬁ&“ﬂ:

“All preparty, resl aiid personal, except such ag

is required to be listed and nascésed otherwive, shall

be listed and assessed in the coutity whare It is situsted;
and all pereonal property, subject to texution and tem-
porarily removed freom the State or caunty, shall be list-
ed and assessed in the county of the r¢sidence of the
owner thereof, or in the county where tie principal of-
fice of such owner is situated.” -

Article 7187, v.C.8., states that:

“All persons, companies and cof-pomtiana in this

State swning steambeats, sailing vessels, wharf boata
and other water craft shall be raguired (o list the same
for asssasment and taxation in the county in whichk the
same may be enrolled, registered or licensed, or kept
when net enrolled, registered or lcensed,”

It is eslemamtary that the State has the power to tax all

property within its juriediction; The Taxas courts have construed
the expression "where situated,” s used in Section 11 of Article
VI of the Constitutien, to be ne more than a declaration of the com~
mon law ruls; and that it therefore msans where the property has

its physical situs. Great Sowthsrm Life Iasu
Auatin, 112 Tex. 1; W, 178 r$R X,

Séction 23.

raace Co, v, City

It is the gonsrel ruls that the situs of persenal proper~

ty, for the porpesss of taxatien, 18 that of the demicils of the swn-
er. The rals is steted in Volume %) of American Jurisprudencs,
Section 448, at page 462, as follows:

“Personal proparty may properly be assessed

for mxation only in the state im which it has a situs.
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By an ancient fiction generally recognized by comity
and expressed by the maxim ‘mobilia sequuntur per-
sonam, the situs of persomal property of every de-
scription, however pondsrcus and unwieldy and wher=
ever actually kept or located, was at the domicil of the
owner and subject to the jurisdiction of the owner's
sovereign; in legal contemplation its locatien changed
with every change of the owner 's domicil. This rule
expresses & comprehensive and general ruie appiica-
ble to the taxation of personal property, especially in-
tangible personal property. Domicil of the owner is an
important and often a controlling factor. It is prima
facie the place of taxation. In the abasnce of statutes
to the contrary, and of anything to show it has acquir-
ed an actual situs elsewhere the general rule is that
for purposes of taxation all personal property has its
situs at the domicil of the owner; unless it hasg acquir-
&d a definite situs elzewhere, or unleas other provi-
sion is made by statute, such property is taxable to the
owner in the county, city, or town or other taxing dis-
trict in which the owner lives and has his domicil. This
is true of personal property of every deseription. As
agssssmaeni of personal properiy i any other state or
County LRAR (he One i WHICH (he OWDSY FPesldes 18 prop-
er only when it appears (het {he propesty is being, to
gomae axtent, kept and mainwined 1n sWch state oY coun-~
ty, and {3 not there casuaily; nor ik fv&nsiiion, noy tem-
porarily, in the ordimAry COUFad OF PUBIREAS OF COM-=
magce,  |Emphasls added Lhroaghoul,)

The courts have gsnerally held that the maxim “mobilia
ssquuntur personam” ig imepplicable whers the property has ac-
quired an actual siius in & jurisdictiom other than the domicile of
the ownez, The general ruls as to the texatien of personal proper=
ty in Texas wae clearly sinted in Atiormay General's Opinion Ne.
V=373 as follows:

“Ths commeon law maxim of ‘mobilia sequuntur
persomam’ {movables follow the person), thet is, that
persopal properiy has its legal sites for taxation pur~
poses at the place of the owner's domicile, is the gan~-
eral rule in Texas. Although the Constitution of Texas
{Art, VIL, Sec. 11) providaes that 'all pvopsrty, wheth~
ex owned by persons or corporations shall be assess~
ed for taxation, and taxes paid in the county where sit-
vated,’ it has bsen held by the Supreme CoustT of Texas
that This provision is no more than a declaration of the
common law rule in ibat ‘since it bad rsference to the
taxing power, it evidently meant property where situated
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for the purposes of taxation under the general princi-
ples of law as then undsrstood.' ., .. This interpre~
tation is said also to apply to Article 7153, Revised
Civil Statintes of Texas, ag amended, gnacted purauvant
to the above constitutional provision . . ,

"However, the principle that the taxable situs of
patsonal property is at the residence of the gwner is
not without exceptions and it appsars well settled that
tangible personal preperty may acquire a situs for tax-

- ation slzewhexe than the owner's damicile. Galveston
v. Haden, supra, and 51 Am. Jur, Sec. 451, p. 466, It
i said that the situs of tangible personal property de~
pends on the char&otaw of its use, G.C. & 8,F, Ry, Co,
v, City of Dallag, aupre, and that the teat is whether or
wot the proparty is situated within the jurisdiction sole-
Iy for use and profit there, 351 Am. Jur,, Sec. 454, p,
469 and caus cited,

"The principles governing the situs ol personal
property in connection With the State's power of taxa-
tion apply gencrally to the situg of such proparty for
i poses of looal taxation 40 Tex. Jur.,, Seo, 23

; and clearly property in transit of only tempo
um&y in a jurisdiction other than that of the owner's
domicile does not acquire taxable situs in such juris-
diction Fort Worth v. Southland Lines, supea; Ferris
v. Kimble, supra; 51 Am, Jur., Sac, 455, p. 469, De-
lays in transit, however, may creste taxable situs in
a jurisdiction through which the property passes; and
fwch result depends om the neture and durathon of the
“hz 51 Am. FRE 5, s@cn “553 S '!‘, Anhe IIG A L Rnﬁ‘

In Hall v, Milier, 102 Tex. 289, 115 S, W, 1168, 1171
{190%), ths SupFerns Coult anid:

“A atate bas ne anthority to levy tases spon per-
sonal property temporarily within its barders when
the owner zesides zisewhers. Buat it ie equally true
thas tangible pargomal property, which has acquired a
sitns within the state, is sabject to taxation although
the ownse be & nonresident thereof,”

Although there are mo Texas cases directly in poitt on
this question, ou? courts have held thai the place of earoliment or
ragistzation in not controlling ¥ the vepsel has acquhﬂd an actual
situs elsewhers. In City of Gnl.watm v, J. M° Fotrnleum
Ce., 113 5. W, 585 (TR, O § el TEALT, The

{at page 587)
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“The Legislature may, in certain instances, give
to property an artificial situs for the purpose of taxa-
tion; but when the property is physical in character,
or of & pature that can acquire an actual situs, it must
under our Consiitution be taxed in the county where ac-
tually sifuated or located., The finding of the court is
to the ellect that these vessels so taxed have an actual
situs at Port Arthur, in the county of Jefferson, and
are not and have never been within waters located with-
in the territorial jurisdiction of the city of Galveston.

“That vessels may acquire an actual situs is a
proposition tco well seftled to be questioned, and that
the place of enroliment and registration is not coatrol-
_I_i_xjg, il the aciual situs is elsewhere,” !

The case of Ayer and Lord Tie Go. v. Kentucky, 402

U.S, 409 (1906), is directly in point on this question, The tacts in
that case were that the taxpayer, an Illinois corporation, had en-~
rolled, in accordance with the laws of the United States, several
steamboats and barges at the port of Paducah, Kentucky and that
the words “Paducah, Kentucky" were painted on the stern of the
steamboats., Kentucky brought suit to collect property taxes which
has been assesaed against the vessels, alleging that Paducah was
their homeport. The United States Supreme Court held that Ken-
tucky had no power to tax the vessels because there was no finding
that they had acquired an actual situs in Kentacky and they were
therefore taxable at the domicile (Illinoiz) of the owner, The court
said (at page 421):

“The general rule has long been settled as to
vessels plying between the ports of differeat States,
engaged in the coastwise trade, that the domicil of the
owner is the situs of & vessel for the purpose of iaxa-
tion, wholly irrespective of the place of #nrollment,
subject, however, to the exception that where & veasel
engaged in interstate commerce has acquired an aciu-
al situs in a State other than the place of the demicil
of the owner, it mey there be taxed because within the
jurisdiction of the taximg authority.”

And at page 423:

l See also City of Galveston v. Hadem, 214 S.W, 766 (Tex. Civ, App.
1919); North American Dredging Lo, of Nevada v, State, 201 S.
W. 1065 [Tex. Civ. App. 19183; §tnte v. Higgins Oil and Fuel Co,,

116 S,W. 617 (Tex, Civ. App. 1909,
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“As in the case at bar, the owaner of the vessels
was domiciled in {ilinois and the vessels were not em-
ployed exclusively in commerce between points in the
State of Kentucky, but were engaged in traffic between
that State and the ports of other States, including Illi~
nois, it seems obvious that, as a question of fact they
had no permanent situs in the State of Kentucky with~
in the rule announced in the Old Dominion Steamship
case, The right thon of the Staté of KentucKy to tax the
vessels mugt solely depand uwpon the fact that they were
enrolled at the port of Paducah in that State, But, if
enrallment at that place was within the statutes, it is
wholly immaterial, since the previous decisions to
which we have referred decisively establish that en~-
rollment is irrelevant to the question of taxation, be-
cause the power of taxation of yeseels depends either
npon the &ctual domicil of the owner oY the permanent
allys of the property within the taxing jurisdiction ™4

The guestion of the situs of vessels for taxation pur~-
poses was again before the Supreme Court in Southern Pacific Go,
v, Kentucky, 222 U.S, 63 (1911). The Court, affer reviewing all
thé re"fateé cases, reaffirmed the rule of taxation that a vessel is
taxable at the domicile of the owner unless the vessel has an actu-
al situs elsewhere. The Court said {pt page 68):

“As the place of enrolimesnt is net of iteelf deter~
minative of the place of taxation, it is obvious that the
right to select a place toc be marked upon the stern as
a place of hail, or home por{, daes net confer the arbi~
trary right upon the ewner of selecting a place for the
taxation of his vessel. To give to the atatute this con-
g#truction, said this court in Ayer &k L. Tie Co, v, Ken-
tucky, cited above, ‘would be simply te beld that its
purposg was to ¢ndow the ownex with the faculty of ar~
bitrarily selecting a place for the taxation of his vessel,
in defiance of the law of dommﬂ and in disregard of
the prim:i.pla of aciual situs.’

£ taxetion is not acqil¥ed by 8nro “her by
gﬁ._,ngja A BAE Upon the atern, the taxqﬁh Ritus

2 sqe also Tucomn Ori@umis 8, Cou ¥, |

skinng, 51 F.2d 359 wf
. . FatE, 19 ", 191 Se, 515 (193&:0‘
Cooley, Taxatiozn T&th mt}, p. 991» 9 4535 5! Am, Jur, 801,
Taxation, 88 912, 913 Anpetapias, 4. L R 1367,
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must be that of the domicile of the owner, aince that is
the situs assigned to tangibles where an actual situs hasg
not been acquired elsewhere. The ancient maxim which
assigns to tangibles, as well as intangiblesa, the situs of
the owner for purposes of taxation, has its foundation
in the protection which the owner receives from the gov-
erament of his residence; and the exception to the prin-
ciple is based upon the theory that if the owner, by his
own act, gives to such property & permanent location
elsewhere, the situs of the domicile must yield to the
actual situs and resulting dominion of another govern«
ment. " 3

Ths determination of whether a vessel or ship has ac~
quired a tax situs in a State other than that of the owner's domicile
ig in the first instance & question of fact which can be resolved on-
ly after a consideration of all the circumstances relating to the
matter., You state in yvour letter that the I.ykes Brothers Steam~ .
ship Company. the owner of the ship, is a Louisiana corporation,
that it maintaing its principal office and place of business in New
Orleans, Louisiana, and that the ship has made only several calls
to the Port of Corpus Christi since the year 1946. Under the au-
thorities previously cited, although the company has listed Corpus
Christi as the homeport, the owner of the ship is domiciled in Lou=
isiana and the ship is taxable in that State unless an actual tax situs
has been established elsewhere. In order for the ship invelved in
this question to have acquired an actual tax situs in Nueces County,
it must have had a more or less permanent iocation, as distinguish~
ed from a transient or temporary on&, in the county,

it is our comclusion, based on the facts given us, that,
under the authorities cited above, the 5.5, Elizabeth Lykes does not
have an actual tax situs in Nueces County. The ship is therefore
not subject to ad valorem taxation by Nueces Gounty.

r

BUMMARY

The situs of tangible personal property for the
purposes of taxation is at the owner’'s domiclle unless
it has acquired an actual {ax sitns elsewhere. Under

3 For recent cases on this question see Ott v, De Bardeleben Coal
Corp., 166 F.2d 509 {C.C.A. 5th 1948, Fev. on other grnds, 336
5. 169, 69 S.Ct. 432); Guinness v, King County, 202 P.2d 737

{Wash. Sup. 1949).

42 Cooley, Taxation (4¢th Ed.) p. 975, 8 451; Annoiation, 110 ..
A, L.R. 7C7; 51 Am. Jur, 468, Taxation, 8 453,
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the {acts presented the S.S, Elizabeth Lykes is not sub-
ject to ad valorem taxation in Texas. Ayey and Lord
Tie Co. v. Kentucky, 202.U.S, 409 fl?Ob); Southera Pa-

ciXic Co, v, Rentucky, 222 U.S. 63 (1911); Clty of Gal-
veston v, J. M. Gulley Pstroleum Co., 113 5¢§, 588 -
{Tex. Civ. App. 1908, error ret.),

Yours very truly,

PRICE DANIZL
Attoyney General
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